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INTRODUCTION OF
HONG KONG MEDIATION CENTRE

ong Kong Mediation Centre (HKMC) was established in 1999. It is a legal
Hentity in the form of a company limited by guarantee which has the status of
a charitable institution recognised by the HKSAR's Inland Revenue Department.
The composition of HKMC is a group of professionals in various fields who are
committed in the promotion of using mediation to resolve disputes in order to

enable Hong Kong to become a harmonious society.

CALL FOR PAPER

Hong Kong Mediation Centre launches the Journal on Mediation with its
first issue published in August 2011. The Journal provides coverage and
analysis of the related issues in a full spectrum in the rapidly developing
field of mediation following the Civil Justice Reform in Hong Kong in 2009.
The Journal features a diversity of topical issues ranging from emerging
mediator's techniques, case analysis to new models of the mediation
process. The Journal is sent to all relevant government departments, related
organisations, Hong Kong Mediation Centre's supporting and cooperating

organisations and all its panel accredited mediators.

Articles are called from the region and will be reviewed by at least two
reviewers. The Journal has a distinguished editorial board with extensive
academic and professional background to ensure the Journal's high academic
standard and maintain a broad international coverage. Further information
can be obtained from Hong Kong Mediation Centre at 2866 1800 or its web

site www.mediationcentre.org hk.
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What makes a good mediator?
Prof. Raymond H.M. Leung

ABSTRACT | Many mediators have tried hard to become good mediators. They
have taken many courses provided by different organisations and
experts. They have read plenty of publications on mediation.
They have participated in mock role play for mediation. They
have the initiative to become good mediators. The author intends
to analyse the elements that a good mediator possesses and how
one can become a good mediator. This paper will focus on the

psychological qualities and personality of a good mediator.

Many recent court decisions indicate that skilled mediators are able to achieve
results that are satisfactory to both parties. It is often beyond the power of lawyers
or courts to achieve. In Dunnett v Railtrack [2002] 2 All ER 850, “The mediator
1s able to achieve a result by which the parties shake hands at the end and feel
that they have gone away having settled the disputes on terms with which they are
happy to live. A mediator may be able to provide solutions which are beyond the
powers of the court to provide”.

In a more recent case iRiver Hong Kong Ltd v Thakral Corporation (HK) Ltd
[2008] 4 HKLRD 1000, “The mere fact that negotiation between solicitors fails
to result in a settlement does not mean that the parties would not benefit form
mediation conducted by a skilled mediator”. The court has indicated that a skilled
mediator with necessary skill, expertise and experience can help the parties to

explore their respective needs and interests, and therefore can arrive at a solution

Journal on Mediation Issue No. 1 ¢ August 2011
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that is acceptable to all. This is often something that a neutral third party can do
and lawyers acting for parties will not be able to achieve. In this case, the Court of
Appeal expressed regret that the parties had not explored mediation as a means
to settle their differences. Damages of HK$1 million were awarded with costs
incurred of HK$4.7 million. It began in 2004 and the appeal was concluded in
2008. It is important for us to appreciate that having a good mediator on a case

can often turn around the outcome of a dispute.

Elements of a Good Mediator

In addition to all the relevant basic mediation training of a mediator, one should
look at three basic elements in a mediator: the expertise, personality/character
and abilities of the mediator. These elements make good mediators.

A mediator needs to have the following attributes:
a) Good personality

b) Good character

c) Ability to build rapport with the parties

d) Good emotional control

¢) Ability to focus

f) Good flexibility

g) Good language abilities

Journal on Mediation Issue No. 1 ¢ August 2011
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a) Good personality

A mediator needs to be sensitive, concerned about detail and have foresight in
relation to the outcome of the mediation. A mediator needs to react appropriately
and effectively to various situations during mediation. If parties react violently to
an issue, the mediator will need to reframe immediately. A mediator needs to be
observant and observe details. Small gestures of parties are important and may
lead to resolution of the mediation. Every sentence, eye contact or expression of
the parties needs to be observed by the mediator. The ability to identify problem
1ssues 1s also a key skill of a mediator. Early detection of problem areas will
enhance the confidence of the parties in the ability of the mediator. At times, the
mediator will need to foresee a certain outcome from certain statements made by
parties. One needs to understand that certain questions may cause discomfort to
the parties. The mediator must avoid such forms of questioning

b) Good character

Character is a person's higher esteem. It reflects an individual's conduct, values

and global views. A person's character distinguishes persons from one to another.
A mediator needs to have good character in order for the parties to entrust their
interests with the mediator. The mediator must be impartial without self-interest,

deterministic, self confident, honest, fair, humble and patient, and exercise justice.

A mediator needs to handle situations with calmness, confidence, in-depth
thinking, completeness and good analytical skills. A strong sense of responsibility
towards the righteousness of issues, and ability to draw out the strengths and
weaknesses of people's character will help a mediator determine when option
exploration is appropriate. All these good characters will assist a mediator to

achieve an equitable result.

A mediator also needs to have high moral standards, logical thinking and a sense
of appreciation. Moral standard means that the mediator needs to have a righteous
mind towards issues. A mediator needs to do the right thing for the parties. He
must have the right attitude towards what is right and wrong. He must not be
afraid to inform parties when something is not right as per a normal person's
interpretation. His sense of patience, sense of responsibility, sense of mission, sense

of curiosity and sense of self-esteem are all attributes that make good mediators.
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These attributes help the parties to trust and respect the mediator.
c) Ability to build rapport with the parties

Strong beliefs of the parties in a mediator's ability to settle disputes are essential
for the mediator to achieve settlement with the parties. Strong rapport with the
parties helps to establish these beliefs and gain confidence from the parties. It
puts the mediator into a positive mode of mind when discussing disputes with the
parties. His thinking needs to be creative, flexible, logical and of good judgment.
The mediator can evaluate the validity of the evidence presented and the state of
mind of the parties. He can turn emotional elements of the mediation into logical

and reasonable solutions.
d) Good emotional control

A mediator needs always to be in a stable state of emotion especially during
hearings. It is often the case that parties blame the mediator for not doing his
job or think that the mediator is not impartial. A mediator will need to react to
these circumstances in a cautious and sensible manner. A mediator's reaction
can change the situation of mediation. One needs to maintain impartiality and
remain objective. When faced with unreasonable parties, the mediator will need
to adjust his own emotional state in order to carry on with the mediation. The
mediator always needs to control his own emotions in order not to affect the
outcome of the mediation. Good reasoning by the mediator will help the parties
to gain confidence and respect toward the mediator.

The mediator's position may sometimes be threatened when tested by the parties.
The mediator needs to stand firm in his handling of situations. Calmness in
handling situations is essential especially when handling difficult situations. Some
mediators may react to situations quickly but lack an understanding of the details
or impulses. One needs to analyse the issues in detail and present the details to the
parties. However, the depth of the details needs to be carefully scrutinised before
making any presentation. The mediator shall only refer to sufficient detail to
achieve settlement of the dispute. One needs to balance the level of disclosure in

order to achieve trust with the parties.
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e) Ability to focus

A mediator needs to focus on the direction of resolving disputes. Early indication
of the direction during the conduct of the mediation is important. Emotions can
often be the driver of mediation. Action is the result of this factor. The mediator
can make use of emotions in mediation. The positive and negative emotions

of the parties are involved. The mediator needs to use the positive emotions

of the parties to assist settlement. The parties may be emotional and agree to
settle under certain terms and conditions. The mediator should make use of this
situation and carry out reality checks with the parties. The mediator needs to

be consistent in order to maintain focus on the direction of resolving disputes.
Difficult situations often discourage the mediator during the mediation. Mediators

need to keep trying to find options to resolve these difficult circumstances.
f) Good flexibility

A mediator needs to adjust to the pace and issues of the parties during mediation.
When to use strong words and when to soften up the situation is important. The

mediator needs to be flexible in his approach. Quick and thought-out reactions of
the mediator towards issues are critical to gain the trust of the parties. The parties
need to feel that the mediator is in control at all times and the mediator's reaction

towards issues will inform the parties of such message.
g) Good language ability

The language used in presentation is essential during mediation. Deeper
expression and emphasis come from different languages. The parties need to feel
effective in their language of choice. The confidence level can also be increased
through common dialect and similar traditions. Common ground can easily be

achieved.

A mediator needs to use the following in his presentation and dialogue: 1) Clear
and precise sentences; 2) Simple and easily understandable sentences; and 3)
Logical and systematic sentences. These factors reflect that the mediator has a
clear understanding of the concerned law, with a logical analysis of the issues and
an understanding of the truth of the issues, and demonstrate the straightforward

and impartial quality of the mediator. The parties will then respect a mediator
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possessing such excellent qualities.

Conclusion

The above gives an overview and analysis of the abilities and personalities of
what makes a good mediator. A good mediator is not only one who has taken all
the mediation courses in town with the basic knowledge but one with training
through practice, and with good character and personality. The basic skills of

a mediator can be trained in formal settings such as a mediation course but the
other elements described in this paper require practice in case handling abilities,
case management skills and the mediator's own initiative to learn. Mediation is
an art and must be learnt through practice. Exposure through interaction with
people, learning from others and sharing of information can all assist a mediator

to become a better mediator.
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Judicial insistence on taking mediation
seriously

Ms. Priscilia TY. Lam

ABSTRACT | This article places emphasis on the fact that practitioners and parties
should take mediation seriously. This approach has been stressed
by Courts in various cases and in a recent decision of Faith Bright
Development Ltd v Ng Kwok Kuen & Ors [2010] 5 HKLRD 425,
the Court reminded practitioners of the importance of conducting
litigation in compliance with the new Rules of High Court and
Practice Directions and stressed that there would be deleterious
consequences of non-compliance. There are intrinsic benefits to
mediation whether successful or not. Therefore, the parties should
not attempt mediation on a “tick-the-box” basis. In mediation, the
parties should put their differences aside in order to find a common

ground to resolve the dispute to their mutual satisfaction.

Civil Justice Reform (CJR) came into effect on 2 April 2009. It heralded a new
approach to civil litigation by the introduction of an array of measures and
reforms designed to bring about prompt and economic resolution of judicial
disputes between parties through the courts. One major initiative was the
requirement for mediation and for it to be taken seriously and early in the

litigation process.

It is important to know the requirements under the CJR for mediation as it can
have deleterious consequences for practitioners and the parties if they are not or
not sufficiently adhered to. A number of Orders under the Rules of High Court
(RHC) govern the requirements for mediation. Order 1A of the RHC sets out

Journal on Mediation Issue No. 1 ¢ August 2011
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the underlying objectives of the rules whilst Order 1B sets out the power of the
Court in relation to case management. Parties and practitioners have a duty

to assist the Court to further the underlying objectives. Case management is
governed by Order 25 which stipulates that parties have to file and serve the
Timetabling Questionnaire in accordance with Order 25 rule 1(1) and the
Practice Direction 5.2. Further, parties have to file a Mediation Certificate in
compliance with paragraph 9 of Practice Direction 31. This Practice Direction
31 came into effect on 1 January 2010, so it has been around for over a year but

it appears that the seriousness of it has not sunk in with legal practitioners.

There have been instances where practitioners have failed to comply with

the new rules and practice directions. In the recent case of Faith Bright
Development Ltd v Ng Kwok Kuen & Ors [2010] 5 HKLRD 425, Registrar
K.W. Lung commented that some of the solicitors had forgotten about the GJR
and that they remained in the old era before it came into force. Registrar Lung
took the opportunity to remind those who had been ignoring or forgetting the
changes under the GJR of the importance of the Timetabling Questionnaire
and the Listing Questionnaire under Order 25 and Practice Direction 5.2.
Registrar Lung explained that the Court would tighten its grip on active case
management at the stage of Gase Management Summons and that it would
heavily rely upon the Timetabling Questionnaire filed by the parties in order to

chart the proper course for the future conduct of the proceedings.

Due to the additional work that the parties have to do after the close of
pleadings, it is beneficial to consider and conduct mediation at this stage and to
apply for a stay of proceedings for a short period of time. In order to show the
approach of the Court in dealing with mediation matters and issues, I quote
various judgments so parties have a better understanding and apprehension

as to the view and the rulings of the Court. Registrar Lung in Faith Bright
Development Ltd v Ng Kwok Kuen & Ors [2010] 5 HKLRD 425 at paragraphs
25 and 26 stated:

“The more economical means for the resolution of the parties' disputes will be
by way of mediation. If parties are agreeable to conduct mediation to resolve

their disputes, the Court will consider whether a short stay of the proceedings
should be ordered. At that stage, there will be other outstanding matters
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such as discovery, preparation of the witness statements, expert evidence etc.

It will therefore be costs saving if settlement can be reached without those
preparations. This is a good reason for staying the proceedings pending the
outcome of mediation. However, the Court may refuse the application for a stay
if the other party refuses and there is evidence that there have been delays on

the part of the applicant. Much depends on the circumstances of each case.

Whether the proceedings are stayed for mediation or not, the Court will also,
in the same Case Management Summons hearing, make decision for future
conduct of the matter if mediation fails to reach settlement for parties. A Case
Management Conference will be fixed for the parties. The Court will give
sufficient time to the parties for the preparations so that when they return to
the Court for the Case Management Conference, the matter should be ready
to be set down for trial. In giving the liberal allowance of time for the parties'
preparations for the trial, the Court will usually make it clear to the parties
that it will not entertain any further application for adjournment at the Case
Management Conference without exceptional circumstances. The Court will
also be more ready to impose draconian order by way of “unless order” even if

it entertains such application for adjournment.”

It is quite apparent that under the CJR the Court is concerned with giving the
parties an opportunity to settle their dispute through mediation but at the same
time pressing the parties to prepare themselves for trial by attending to pre-trial

matters according to a strict time frame.

Registrar Lung at paragraph 28 sets out the considerations which the handling
solicitor should use as a checklist for the preparation of the Case Management

Summons and places the necessary emphasis on mediation:

(1) Mediation Certificate — advise clients on costs and to seek information from
the Mediation Information Centre at the High Court Building, which is free

of charge;

(2) Discussion with the solicitor of the other party or parties on the issues of

disputes and the best course to take for the resolution of clients' disputes;

(3) Timetable for parties to make arrangement for mediation;

Journal on Mediation Issue No. 1 ¢ August 2011
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(4) Should there be a short stay of the proceedings, if so, for how long? If not,

what are the reasons?

(5) The further conduct of the proceedings and the best course to take in order

to save time and costs if mediation fails;
(6) Fill in the Timetabling Questionnaire with caution;

(7) Where there is an application for leave to adduce expert evidence at the trial,

beware that the Court will raise the following issues at the hearing:
(a) the part of the pleadings on which expert evidence is required;

(b) the names of the experts, the areas of expertise required with specific
directions on the framing of the questions for the experts to answer for

the resolution of the disputes;
(c) single joint expert to be appointed, if not, why not?

(d) Timetable for joint meeting of the experts on a without prejudice basis
to work out the single joint report, in which the experts set out the issues
agreed and the issues in dispute, with their respective reasons to support

their views in disputes;
(e) The time for the compilation of the single joint report;

(f) If parties consider it is not appropriate to have joint meeting between the
experts and to compile a single joint report, the reasons for it.

In some cases, parties go to mediation but they do not genuinely seek to resolve
the dispute but only seek to “tick-the-box” in order to avoid an adverse costs
order being imposed upon them in the future. In other cases, the Courts have
emphasised how a skilful mediator can help parties to resolve a dispute and
that parties should not underestimate the effectiveness of mediation. In Supply
China & Logistics Technology Limited v Nec Hong Kong Limited HCA
193972006, Lam J at paragraph 14 explained the importance of mediation

in assisting parties to resolve disputes and it is stated that “Mediation is in

substance third party neutral assisted negotiation. It has a better prospect of
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success than the usual inter partes negotiation because of the involvement of

a neutral who has the necessary skill and expertise in helping the parties to
explore their respective needs and interests with a view to come to a solution
acceptable to all parties. That is so even in cases where mediation is compared
with inter partes negotiation conducted through the parties' lawyers. By the
very nature of the different role played by a lawyer acting for a party, there are
things that a skilled mediation can achieve which such lawyer cannot. Thus,
unreasonable refusal to participate in mediation even after the court suggested
the parties to do so is a conduct relating to the litigation that should be taken

into account when the court deals with question of costs.”

Also, in the case of Dunnett v Railtrack plc [2002] EWCA Civ 303, the Court
of Appeal stated that “But when the parties are brought together on neutral soil
with skilled mediator to help them resolve their differences, it may very well be
that the mediator is able to achieve a result by which the parties shake hands at
the end and feel that they have gone away having settled the dispute on terms
with which they are happy to live. A mediator may be able to provide solutions
which are beyond the powers of the court to provide. Occasions are known

to court in claims against the police, which can give rise as much passion as a
claim of this kind where a claimant's previous horses are killed on a railway line,
by which an apology from a very senior police officer is all that the claimant is

really seeking and the money side of the matter falls away.”

In a case involving a claim for several millions of dollars, the parties went to
mediation and settled the matter. This case illustrates how effective mediation
can be, and on a basis that at first blush would seem unlikely or inconceivable in
the formal litigation process. The key to achieving settlement was that one party
offered an apology to the other side who relinquished the amount claimed in
licu of the apology. In this dispute, it was a question of honour and not money
and that is how the matter was resolved. The mediation achieved what litigation
could not as litigation would invariably put a monetary value on the issue in
dispute whereas mediation addresses the parties' actual wants and desires which

may not have a monetary value.

It is my view that a skilled mediator can assist parties to put their differences
aside and find a common ground from which to resolve the matter to their

Journal on Mediation Issue No. 1 ¢ August 2011
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mutual satisfaction. There is also a significant consequential benefit to an

unsuccessful mediation, as long as it has been done properly, and that is, the

parties will invariably narrow the issues and identify the real dispute between

them through this process which may result in a settlement before or at trial.

PROFILE
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The Facilitative Evaluator's Model —
The Way Forward to Lifting Hong Kong's
Success Rate in Mediation

Dr. Kan Fook Yee PhD (CUPL)

ABSTRACT

Against the background of facilitative mediation being the
dominant model of mediation and the poor rate of success for
all court connected mediations since the CGJR, coupled with some
personal experience of failure through the use of the facilitative
model in real mediation cases, this article was written by the
author with serious reflection on whether the strict adherence to
the facilitative model of mediation can really meet the demands
and needs of the users of mediation in the market. The author's
argument for the facilitative evaluator's model as the way forward
to lifting Hong Kong's success rate in mediation is primarily
based on the works of Leonard L. Riskin which explicitly
provide detailed analyses of mediator orientations, strategies
and techniques by way of a grid, known as Riskin's Grid, while
the later article in 2005 is intended as a redress to his earlier
unrealistic ignorance of the role and influence of the parties

and their lawyers, to be simultaneously at work which may be
demonstrated by way of “new new grids”, throughout the entire
process of mediation. In view of the common law principle on
liability, the article also contains a reminder to any practitioner
who intends to use the evaluative model of mediation to take out
indemnity insurance, even though the mediation agreement may

contain a proviso of immunity for the mediator.
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Introduction

In various other jurisdictions of the world, the author has noted from their
journals and publications that there are serious debates on the facilitative and
evaluative models of mediation.' However, with apparent consensus, Hong
Kong ended up with the facilitative mediation model being upheld as the

only orthodox method of mediation to be adopted. This is probably because
mediation was such a new concept in Hong Kong, as it was only from Ist
January this year under the CJR of the High Court, that mediation became
almost mandatory for all litigants. For the launching of the reform, the peers
from 2008 had somehow proscribed that mediation practitioners would accept
the facilitative model as the only model of mediation in Hong Kong. As a result,
the established infrastructure for the practitioner was such that all trainers
taught only facilitative mediation and all accredited mediators had to gain their
accreditation by submitting themselves to an assessment of theories and practice
of facilitative mediation. The side-effect of this was that those candidates who
were regarded as natural evaluators, would suffer relatively higher failure rates
in the accreditation assessment. Anyhow, all had apparently gone well since
with facilitative mediation, until on 4th April this year, at a one-day conference,
The Hon. Mr Justice Poon dropped a small bomb-shell to the audience by

his welcome remarks which revealed a success rate for all court connected
mediations since the CJR as being only 30% (some of which may yet represent
positioned settlement), which no doubt stunned the entire audience and raised
at the same time a number of questions, chief of which was: What went wrong?
However unacceptable the above exposition might sound, one needs to take the
matter further to find out its cause. Some speakers attributed it to the practice
of sham mediation. Some others attributed it to the low mediation fees offered.
Yet, no one made any reflection on the universal adoption of the model of

mediation itself, the facilitative model.

It was against this background, coupled with some personal experience of
failure through the use of the facilitative model in real mediation cases that
prompted the author into some reflection on whether the strict adherence to
the facilitative model of mediation can really meet the demands and needs of
the users of mediation in the market, for example, the shrewd business minded
litigants and their legal representatives who are entitled to look for positive
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results from mediation, whether or not they may represent win-win situations.
This, to a certain extent, may also represent the practical needs of the Courts

which would very much expect more than a 30% settlement success rate.

The Facilitative Versus the Evaluative Model

Enough authoritative and in-depth writings have been published on the
legitimacy, the creativity, and the effectiveness of the facilitative model of
mediation to which the author also subscribes and which therefore need not be
repeated here. However in the real world, it is not the mere people skills, process
skills and management skills of a mediator that can bring about settlements in
dispute mediations. In a complex business world, it is rather the ability of the
mediator to look into the minds and the needs of the shrewd parties and the
ingenuity and creativity of thinking coupled with the required subject matter
expertise of the mediator that have to be put together to produce a settlement.
After all, it cannot be taken for granted in all cases that prior to mediation
literally no genuine efforts have been made by the parties themselves and their
legal representatives to attempt to arrive at a settlement through “without
prejudice negotiations”. Hence it would be impracticable to assume that how
the parties and their advisors failed in their prior negotiations, may nonetheless
be easily overcome in a mediation that ensues with a facilitative mediator whose
basic training toward dispute resolution is based on the premise that, left to
themselves, parties are able to work with their counterparts, are capable of
understanding their situations and can develop better solutions than what the
mediator might create. If all this were true, they would probably have reached
some kind of settlement already without further ado. Hence, it is only natural
in the ensuing mediation for the parties to require some advice and guidance
from the mediator as to how their disputes may be settled, whether based on
law, industry practices or technology. In other words, for those parties who have
gone through serious negotiations before they appear in mediation, they would
prefer an evaluative mediator with pertinent subject matter expertise. As argued
in the article introducing Riskin's Grid, “the evaluative mediator, by providing
assessments, predictions, or direction, removes some of the decision-making
burden from the parties and their lawyers. In some cases, this makes it easier for

the parties to reach an agreement”.”
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In another article entitled “Mapping Mediation: The Risks of Riskin's Grid” by
Kovach and Love, in which some U.S. States' attitudes concerning the practice
of mediation have been cited, one can find support for use of evaluation in

mediation which may be summarised below™:
a. Virginia

Since it has been recognised that mediation differs from other dispute resolution
processes in that it allows the parties to determine their own resolution, the
adopted standards of ethics state that the principle of self-determination is
integral to mediation and that the mediator is required to describe his style and
approach to the parties prior to the process and that the parties agree to that
style and approach.

b. Florida

While the mediator qualifications advisory panel takes a strict view prohibiting
all evaluation or provision of legal advice by mediators, some attorneys prefer
mediators who evaluate the strengths and weaknesses of a case and the probable
court outcome. Some practising mediators also oppose the panel's strict stance.
Accordingly, consideration has been given to a revision of the rules that would

allow evaluation that does not interfere with party self-determination.
c. Texas

In practice, in spite of statuary provision to the contrary, parties often expect

evaluations of lawsuits on the merits as a key component of mediation.
d. Minnesota

Here, “evaluative mediation” is tentatively endorsed and mediators may offer
opinion about the strengths and weaknesses of a case and it is acceptable for the
mediator to suggest options in response to parties' requests, but not to coerce
the parties to accept any particular option. A study of practising lawyers in
Minnesota indicates that most lawyers want mediators to give their view on
settlement ranges once impasse occurs because they think the mediator's opinion
might help to settle the case.
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It is such a liberal American attitude towards evaluation in mediation as

referred to above that has cast doubt for the author as to the effectiveness of

the facilitative approach and the need for hard and fast adherence to it in
practice. This however is not to say that the author does not accept the definition
of a mediation process as one in which the neutral person does not impose
judgment on the parties but rather facilitates communication and understanding
among them. The compromise as the author sees it, lies in evaluating without
weakening the development options by the parties themselves, advice and
opinions tending to assist rather than to coerce parties into determination and
the advantage to be gained from subject matter expertise that normally goes with
the evaluative techniques of the mediator. And if I may spell out clearly what
these evaluative techniques are meant to be used, they may attract less criticism
from the facilitative camp, as they may very well be the same techniques used by
themselves, save that questions may be used instead of statements and even if
statements are used, they may bear a much lesser degree of directiveness. In fact
the kind of evaluative techniques I advocate to be used are none other than those
included in the 4th Quadrant of Riskin's Grid which are:

Help parties evaluate proposals,
Help parties develop and exchange (interest-based) proposals,
Help parties develop options that respond to interest,

Help parties understand interest."

As to the claim of erosion of party autonomy by an evaluative mediator, this
can be avoided by the mediator having to make a prior declaration before
engagement whether he will be evaluative oriented in his approach.” In the
model shown in the Annexure, which the author has designed for his future
mediation cases, the legitimate use of it will be covered by a clause in the
mediation agreement which is to the effect that notwithstanding the mediator
having undertaken to use the facilitative approach in the process, in the event
of an impasse or near impasse and subject to the consent of both parties, as a
last attempt to achieve a settlement, the mediator may be allowed to cross the

barrier and use the evaluative approach.

Should this opt-in clause be included in a mediation agreement and carried into
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effect, the mediator must realise that his role as a facilitator is replaced by that
of an evaluator and as such he will incur liabilities to the parties and requires

indemnity coverage.

The Alternative Way Forward

This is an ever changing world and it has been changing faster and faster in
the last 20 years in all areas of development whether scientific, technological
or economic with innovation being the key word. Some 16 years after his
“Mediator Orientations, Strategies and Techniques” (1994), L. Riskin published
his “Replacing the Mediator Orientation Grids Again: The New New Grid
System”,” which was considered necessary by him, despite his old Grid of
Mediator Orientation forming for many years the basis for many training
programmes since. What he found was that evaluating and facilitating were not
really opposites and most mediators used techniques that fell into both these
categories, and that the old grid failed to distinguish between the mediator's
behaviour that unrealistically ignored the role and influence of the parties and
their lawyers.” What this New New Grid intends to focus on is the allowance of
an enormous range of decisions in and about a mediation to be made by the
participants as much as they may aspire to do so.” The principal purpose that
can be drawn from this new authoritative work of Riskin is that there is much
to be gained from establishing an explicit decision-making process that offers
opportunity for all participants, mediator, parties and lawyers to influence all
important issues at any stage of mediation, even at the very preliminary stage
of predispositions on problem-definition.” Save that this “new new grid” of
mediator orientation may in principle result in a completely evaluative process
of mediation, if the mediator's influence is strong or if participants all have
strong will, the outcomes from all-participant interactions may become too
complex such that problem-definition may shift its emphasis, resulting in a
prolonged process, apart from its being not an easy process for an inexperienced
mediator to harness, and this “new new grid” may nonetheless be upheld as
commanding a great prospect to represent the alternative way forward in the
future, though I would for the time being be contented with my Mixed Model

which may in essence be a “facilitative cum new grid model”.
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Note 1:
Note 2:
Note 3:
Note 4:
Note 5:
Note 6:
Note 7:
Note 8:

Reference Papers 1-8

Infra Ref. Paper 1, p.44

Infra Ref. Paper 2, pp.84-87

Infra Ref. Paper 1, p.35

Reference Paper 9

Infra Ref. Paper 9, p.127, sub-title: Problems with the Old Grid Para.1&2
Infra Ref. Paper 9, p.128, sub-title: Two Matters Highlighted Para.1

As for Note 7, the penultimate para.
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The Mixed Model
Opening
The Backdrop

(White board)

Setting the house in order before opening
Prologue

1. Mediator's self-introduction

(Emphasis should be put forth by the Mediator that the Parties themselves
are in control and not the Mediator, which therefore calls for suitable
empowerment of the Parties by him. The Mediator needs to generate an

atmosphere of rapport and engage himself in a friendly and relaxed manner.)

Act One
In joint session

Scene 1: P1 opens his case, then M summarises

P2 opens his case, then M summarises
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Act Two

[Setting the scene for Ps to transform their positions to interests and needs and
to develop options for settlement]

Back-drop
(White board)

Joint & separate sessions

Scene 1: Here, M's skill in helping Ps to transform their positions is very much

needed, as well as his ability to recognise Ps' interests and needs

Act Three

Back drop

Reality tests on options & Draw up Settlement Agreement

Scene 1: M performs the last reality tests on the agreed options together with Ps

OR
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Act Three A

[Ps in impasse or near impasse, upon which M may fall back on the saving
clause in the Mediation Agreement and switch to the facilitative evaluative

model in order to avert the situation of impasse]

Back-drop

Overcoming the impasse

Scene 1: Firstly M offers to Ps the option of terminating the mediation or

continuing the mediation with the evaluative approach as provided

in the saving clause of the Mediation Agreement. (Assuming that Ps'

consent is given, mediation continues)
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Professional Development of Mediators:
Process and Implications

Ms. Hung Kit May Beatrice

ABSTRACT | Concerns related to the professional development of mediators
should be properly addressed in view of the rapid development

of mediation in Hong Kong. This article discusses the process of
professional development of mediators and the implications for
mediation training, CPD and Train-the-Trainer programmes.

An integrative approach should be adopted in organizing these
activities so that training, accreditation and continuing professional
development schemes can be planned, implemented and evaluated
from a long-term developmental perspective. This is essential for

mediation as an emerging profession in Hong Kong to develop

and serve its role — to promote harmony in society.

Introduction

One and a half years have passed since Practice Direction 31 came into

effect on 1 January 2010. The use of mediation as a means to resolve conflict

is becoming more common in Hong Kong. It has extended beyond the
conventional territories to new frontiers, such as Compulsory Sale cases for
development under the Land (Compulsory Sale for Redevelopment) Ordinance.
This situation is both encouraging and worrying. There is a risk that the
application of mediation may be developing at a much faster rate than the
profession itself, particularly in the areas of maintaining professional standards

and ensuring the quality of mediators.
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The professional development of mediators has received insufficient attention
despite the rapid increase in the significance of their role in Hong Kong. The
Report of the Working Group on Mediation released on 8 February 2010 has
briefly touched upon this topic, and ended with just a recommendation that
‘information on the Continuing Professional Development requirements (if any)

of mediator accrediting organisations should be made available to the public’
(Report of the Working Group on Mediation, 2010). Mediation is becoming

an important profession in Hong Kong, but the professional development of

mediators has not been given the high level of attention that it deserves.

This article discusses the process of professional development of mediators
and the implications for mediation training, CPD and Train-the-Trainers
programmes. An integrative developmental framework is suggested for the
organization of these activities. The author considers it timely to discuss these
issues, so that mediation as an emerging profession in Hong Kong can be
further developed, and a top quality mediation service can be provided to meet

the growing needs of our society.

Professional Development of Mediators

According to Bowling and Hoftman (2003), the development of mediators
proceeds in three stages:

1. Learn skills and techniques.

2. Acquire a deeper understanding of why and how mediation works.

3. Change self-perception from TO DO mediation to TO BE a mediator.

Lang and Taylor (2000) conceptualised the professional development of
mediators in four stages: Novice, Apprentice, Practitioner and Artist.

Stage One: The Novice

The novice mediators have no previous training in mediation. They are
interested in learning and are excited about gaining the knowledge and skills of
the mediator, understanding the nature of mediation practice, and experiencing
the role of the mediator. The novice mediators have a beginner's mind —

open, unassuming and eager to learn. To develop basic competency, mediators
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in this stage need models and examples, as well as training and experience,
accompanied by constructive feedback from trainers.

Stage Two: The Apprentice

The apprentice mediators have a working knowledge of some of the principles
and skills of mediation. Having completed a basic mediation course and
participated in role-plays, they have developed a sense of how mediation works.
Yet they lack experience in interaction and in putting their knowledge and skills
into practice. The apprentice mediators need more experienced mediators

to serve as mentors to provide guidance and supervision, and to help them
obtain the practical experience needed to develop competence. At this stage,
the apprentice mediators maintain a thirst for knowledge and seek additional

training to enlarge their repertoire of skills.
Stage Three: The Practitioner

Practitioner mediators are accomplished professionals. They are well regarded
by their peers, and their services are valued by their clients. They work with
purpose and care. They bring their knowledge and skills together with sufficient
experience to know when and how to mediate in positive, constructive and
effective ways. They are usually trainers for novices and mentors for apprentices.
Practitioner mediators tend to view themselves as capable, skilful and proficient.
Their professional performance, however, may become patterned and stiff if
they do not progress further in their professional development.

Stage Four: The Artist

Artist mediators have the same knowledge and skills as practitioners, but they
are inventive, bringing their own interpretation to the application of their
knowledge and skills and applying them in novel and idiosyncratic ways. They
are inquisitive, seeking opportunities to test and polish their strategies and
skills. They are open to novelty, have a passion for experimentation, and love

to learn. They are creative, not just functional. They are self-reflective and self-
motivated, constantly striving to improve their own performance and search for

professional excellence.
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Attaining Artistry in Mediation

Mediation is both a practice and an art. Attaining artistry in mediation
practice 1s the ultimate goal of professional development. Artistry is the search
for excellence that transcends the boundaries of practice models, and is the
key to professional satisfaction and competence. To attain artistry requires
three essential elements: practice skills, theoretical knowledge and the ability
to make useful and appropriate connections between theory and practice.
‘Artistry 1s attained when mediators are sufficiently grounded in, skilled at, and
knowledgeable about the key components of mediation that they can bring
their own unique perspective and interpretation to bear on the practice’ (Lang
and Taylor, 2000). Mediators must develop the ability to synthesise knowledge
and skills in the moment of interaction, and to integrate theory and technique
into a series of strategies and interventions. They must be able to conduct self-
reflection both during and after mediation, so that they can continue to learn
and improve their effectiveness.

Essence of Professional Development

Attaining artistry is extremely important if mediators are to meet the increasing
challenges they face nowadays. How mediators can achieve artistry is the
central concern of professional development programmes. To achieve this end,
different processes of change are required for mediators at different stages of

their professional development.
Novice to Apprentice: From Learning to Acquisition

Novices start off with little knowledge about mediation. Their initial interest in
mediation may have been sparked by conversations with colleagues or friends.
Or they may consider mediation as an alternative to their current occupation.
Novice mediators in Hong Kong usually have their own profession. They may
experience role confusions and role conflict when they switch from one role

to another. To become apprentice mediators, they need to acquire the unique
values, philosophy and mindset of mediation, and differentiate them from those
of their own profession. They need to acquire mediation knowledge, skills and
techniques and learn how to put them into practice. Above all, they need to

acquire the specific attitudes and qualities of a mediator, so that mediation can
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be conducted effectively as a means of dispute resolution.

Apprentice to Practitioner: From Acquisition to Integration

The concept of ‘Integration’ has gained increasing recognition as the central
quality of a good mediator. ‘Integration’ is defined ‘as a quality of BEING

in which the individual feels fully in touch with, and able to marshal, his or
her spiritual, psychic, and physical resources, in the context of his or her
relationship with other people and with his or her surrounding environment’
(Bowling and Hoffman, 2003). ‘Integration’ signifies the transition of the
mediator from feeling that ‘I am someone who mediates’ to realizing that ‘T am
a mediator’. It also signifies the transition from seeing mediation as work to be
done to seeing it as an integral part of one's own identity.

Self-awareness is an essential element in the achievement of this stage. Hung
(2009) highlighted three aspects of self-awareness which are particularly
important for the process of integration:

(1) Personal assumptions about truth, human nature and the nature of the dispute.
(2) Personal factors such as motivations, biases and experience.

(3) Perceptions of the parties.

Heightened awareness in these aspects enables the mediators to be aware of the

limitations of their personal views and actions, and consequently, the efficacy of
their professional performance.

Practitioner to Artist: From Integration to Reflection
Mediators who have attained artistry have the following characteristics:

(1) They engage in a continual process of self-reflection.
(2) They are willing to see perspectives other than their own.

(3) They use the process of experimentation to test their observations,

perceptions, and formulations of the parties and the disputes.

(4) They are willing to experience surprise.
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(5) They do not see themselves as experts, and they acknowledge that both they
and their clients have expertise to bring to the process of mediation.

(6) They are lifelong learners, open to new information, new strategies and new

techniques.

These features enable the mediators to improve themselves continuously in
search for professional excellence. As early as 1983, Schon pinpointed the ability
of mediators to conduct reflective practice as the prerequisite for developing
these characteristics (Schon, 1983). ‘Reflection’ is the process by which
professionals think about the experiences, events, and situations of practice and
then attempt to make sense of them in light of their understanding of relevant
theory (Lang and Taylor, 2000). Reflection can occur both during mediation
(reflection in action) and after mediation (reflection on action). It nurtures
exploration and discoveries that will lead to an increased repertoire of skills and
enhanced ability of the mediator to modify his mode of intervention. It often

leads to new insights to approaching the problem.

Implications for Professional Development Programmes

The essence of professional development of mediators has important
implications for professional development programmes. Such implications
can be considered from three aspects: mediation training programmes, CPD

programmes and train-the-trainers programmes.
Mediation Training Programmes

Basic mediation training courses in Hong Kong usually focus on the process

of mediation, including the structure and phases of mediation, the essential
communication skills, management of the mediation process and the effective
mediation skills (Report of the Working Group on Mediation, 2000). The
theoretical aspects of mediation have usually been assigned a less important
place. Yet theoretical knowledge provides the basis by which mediators can
conduct reflective practice and further improve their mediation effectiveness.
Therefore, basic mediation training courses should include more coverage of
the theoretical basis of various mediation approaches and mediation skills. Only
with adequate theoretical knowledge will mediators be able to evaluate the

appropriateness and effectiveness of their strategies and actions.

Journal on Mediation Issue No. 1 ¢ August 2011



36

Original Articles

To assist novice mediators to acquire the necessary knowledge and skills of
mediation practice, feedback from the trainers is of utmost importance. Trainers
should equip themselves with the necessary skills in debriefing and giving

feedback, so that the participants may learn efficiently and effectively.
Continuing Professional Development

‘Continuing Professional Development is the systematic maintenance,
improvement and broadening of knowledge and skills, and the development of
personal qualities necessary for the execution of professional duties throughout
the practitioner's working life. It is a well-known system, and being practiced
across professions’ (Hong Kong Mediation Centre, 2009). This system has been
incorporated in most mediator accreditation organisations in Hong Kong. The
content of current CPD programmes varies and may consist of training activities
and/or professional activities. In addition to these CPD activities, the Working
Group on Mediation recommended that ‘encouragement should be given for
experienced mediators to assist newly accredited mediators to obtain practical
mediation experience’ (Report of the Working Group on Mediation, 2010). This
is achieved by involving new mediators as assistant mediators so that they may
gain insights while working together with the experienced mediators.

While these activities will definitely broaden the skills and enrich the experience
of mediators, training should be provided to assist them to integrate these
aspects into their own approach and behaviour repertoire. Only through the
process of integration will these activities make an impact on mediators and
enhance their performance. Otherwise mediators may just attend these activities
for the sake of meeting CPD requirements, thereby defeating the purpose of the
whole system.

To further assist mediators to attain artistry, training in the area of reflective
practice should be provided (Schon, 1987). Mediators should acquire the skills to
conduct self-reflection, both during mediation and after mediation. Such ability
is crucial for mediators to become lifelong learners, continuously monitoring,
evaluating and reflecting on their own performance to achieve efficacy and

finally artistry.
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Train-the-Trainers Programmes

The success of all professional development programmes depends invariably
on the quality of the trainers. Trainers should fully comprehend their roles and
functions when they conduct training programmes for mediators at different
stages of professional development. Train-the-Trainers programmes should be

organised to prepare and equip the trainers for serving these roles.

Trainers for basic mediation training programmes should possess effective
debriefing skills, besides presentation and teaching techniques. Debriefing is a
semi-structured process by which the facilitator, once an experiential activity is
accomplished, asks a series of progressive questions that help the participants to
reflect on what happened and acquire important insights. Good debriefing skills
enable the participants to gain the most from role-plays and other experiential
activities. Trainers should also possess prescriptive coaching skills, which

help them to shape the participants' performance to meet the requirement of
professional mediation practice. These skills include identifying the participants'
needs, demonstrating the correct technique or the proper application of the
technique, and analyzing and evaluating a particular move or intervention made

by the participants.

Experienced mediators who provide guidance and supervision for newly
accredited mediators should possess effective mentoring skills. They should
understand their roles and functions as mentors and how the assistant mediators

can be guided to achieve competence in mediation practice.

Trainers who are responsible for reflective practice programmes should possess
effective elicitive coaching skills. The elicitive approach is based on the belief
that the mediator's knowledge is a resource for learning and the coach is a catalyst
for learning to take place effectively (Lederach, 1995). It is an interactive process
in which the coach asks questions that encourage mediators to uncover for
themselves what was effective or ineffective and to identify possible explanations
for such outcomes. The coach supports learning by helping mediators identify
the rationale of their strategies and evaluate the impact of their interventions
on the parties. In this way, the mediators will be guided to reflect on their own

behaviour and improve their own performance.
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An Integrative Professional Development Framework

The previous discussion highlighted the intricate relationship between
mediation training, continuing professional development and train-the-trainers
programmes. An integrative framework is therefore needed so that these
programmes can be planned, organised and evaluated from a developmental
perspective. Below are some suggestions for the design and organization of these

programmes.
For Prospective Mediators
Content of training: Theory and practice of mediation

Focus of training: Understanding mediation / Learning mediation approaches

and techniques
Trainer's competence: Debriefing and other basic training skills.
For New Mediators

Content of training: Consolidation and Enrichment activities / Mentorship

programmes

Focus of training: Adoption of Mediation mindset and orientation / Acquisition
of mediation skills / Development of professional ethics,

attitudes and qualities / Application of mediation
Trainer's competence: Mentoring and prescriptive coaching skills
For Practising Mediators
Content of training: Integration and Self-reflection activities

Focus of training: Increasing self-awareness / Integration of mediation practice

/ Self-evaluation and improvement / Lifelong learning
Trainer's competence: Elicitive coaching skills

Further research is needed to examine the significance of these elements in
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improving the performance and effectiveness of mediators.

Conclusion

Concerns related to the professional development of mediators should be properly
addressed in view of the rapid development of mediation in Hong Kong. The
quality assurance issue extends far beyond the discussion of mediator training
and accreditation schemes. Mediation training, CPD and train-the-trainers
programmes should be planned and organised from an integrative developmental
perspective. It is essential for mediators to achieve professional excellence in their

practice, which is vital for mediation to serve its role in our society.
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In mainland China, settlement is a very important tool for the
judicial department when resolving conflicts and is seen today by
judges as a highly useful way to end cases. The author has many
years of experience in mediating trials at the intermediate level
and rich knowledge gained in advanced courses on mediation in
Hong Kong. Armed with these powerful means, the author has
discovered that successful settlement hinges on proper preparation
performed mentally, physically, resource-wise, strategically and

in regard to the specifics of the case as well as the sufficient
understanding of the participants' state of mind and their actions.
A judge who can fully grasp these aspects while communicating
effectively with all participants will be able to achieve great success
in settling cases. Thus, in this book, the author will seek to aid
willing readers by analyzing and giving insights into the mediation

process preceding litigation at the intermediate level.
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COOPERATING ORGANISATIONS WITH
HONG KONG MEDIATION CENTRE

HKMUC has established cooperative partnership with over 30 peer organisations
in the Mainland and other parts of the world. With such agreements in place, we
can further promote and share the knowledge and experience in the practice of
mediation in the region. The existing partners are as follows.

1. China Conciliation Centre of China Council for the Promotion of International Trade (CCPIT)
2. Beijing Arbitration Commission

3. Shanghai Branch of China International Economic & Trade Arbitration Commission

4. Shenzhen Arbitration Commission

. Harbin Conciliation Centre of China Council for the Promotion of International Trade
. Dalian Arbitration Commission

. Shangdong Conciliation Centre of China Council for the Promotion of International Trade
. CCPIT (Sichuan)

9. Wuhan Conciliation Centre of China Council for the Promotion of International Trade
10. Liaoling Institute of Arbitrators

O~ Oy

11. Hunan Loudi Arbitration Commission

12. Zhuhai Arbitration Commission

13. Shangdong Weihai Arbitration Commission
14. Hebei Conciliation Center

15. Huizhou Arbitration Commission

16. Chengdu Arbitration Commission

17. Arbitrators and Mediators Institute of New Zealand (AMINZ)
18. Singapore Mediation Centre

19. Cebu Mediation Foundation, Inc. (CMFT)
20. Guangzhou Arbitration Commission

21. Shantou Arbitration Commission

22. Wuhan Arbitration Commission

23. Nanjing Arbitration Commission

24. Capital Mediation Centre

25. Centro de Arbitagens Voluntarias do Centro de Comercio Mundial Macau
26. Qingdao Arbitration Commission

27. Wenzhou Arbitration Commission

28. Delhi Mediation Centre

29. Indonesian Mediation Center

30. Malaysian Mediation Centre

31. Philippine Mediation Center

32. No. 2 People's Court of Dongguan City
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This journal contains copyrighted information and materials. The said information and materials include but are not limited to written
texts, photographs, images, data and/or any other form of content accompanying any published article (collectively referred to as “content”).
The copyright of the said content does not transfer to you upon purchase or ownership of this journal. It is illegal to duplicate, reproduce,
reprint, redistribute or resell any of the content contained in this journal. You may not use any content in any manner that suggests the
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Should you find that any content appearing in this journal constitutes copyright infringement or infringement of any third party's rights,
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